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oun nostiie' to civil rights
But Gay legal activists believe it might have a heart

M\\C

_ by Lisa KeenOn^s most fateful day. Julius Caesar asked his priests for ad-
v.ce. TTiey du.ifully sacrificed some poor sweet ii™ c„ oul
sgms,.s.ud,ed .he mess, and - at least in Shakespeie'rve?-

-.h K f " """"'"S 'hat they "could not find a
"dtoator for '̂ ""''<'"'='1 Ihe newly annointed
and h„, h Caesar had much to fear from the future
h?s 'Snrt^" "Ih 10 offend

J f accepted another, more pleasant inter-
Cgut" and had his

Matt Coles executive director of the ACLU's National Les-
or^trail '̂̂ Bu^fh ? study

K that comes to his mind whenthink ng about the 1994-95 U.S. Supreme Court session
I thmk readmg Supreme Court opinions from one term and

Snt Ro of 'ike the ancient Roman practice of reading entrails —killing the chicken
^d spreading out its entrails to decide how the battle's going to
go said Coles. It sall just the wildest kind of speculation but
when you ye got something important coming up —like iust be

- the priests woSid do that ?o tryto tell how things would turn out.*'.-
, Gay legal activists face a really big battle in the Sunrpm^
Court next year. TT^at's when the court's set to decide whTe?
and cfncinnlt-'''̂ '' approved by voters in Colorado
also deteZnl r'' "»"sler. Next session could
nlw nn r constitutionality of the military's so-callednew po icy banning Gays. So even though nobody puts much
faith mlookmg for the future in the "entrails" of the present Gav
legal activists have spent some time picking through tlie guts oT

Continued onpage 21

.Joseph Zclmka: "I personally think this com
munity IS (he best in the whole bloody city. It
makes me want lo protect everyone here."

On the beat
Joseph l&liiika, walking
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Supreme Court cases
of interest to Gays

Thefollowing is a summary ofcases, with
either direct or indirect impliciitions for
Gays, which the U.S. Supreme Court acted
on during its 1994-95 term:

* EDMONDS V. OXFORD HOUSE—
Tlie case involved a halfway house for peo
ple recovering from substance abjsc, but it
could have implications for homes for peo
ple with Albs. In dispute were regulations
which said that, in a neighbortiood zoned for
single-families, dwellings could bnoccupied

. byanynumber of persons related Dy "genet
ics, adoption, or marriage" but b> only five
or fewer persons who were unrela.ed.

In a decision penned by Justice Ruth
Bader Ginsburg (Clinton appoinue), an un
usual 6-3 majority said that zonitig regula
tions could not set one limit on unrelated
people and anotlier on relaied people. Any
such anempt to define the relationships of
the people in particular households, it held,
violates the federal Fair Housing Act's pro
hibition on discrimination based oi "familial
status."

"We're very pleased witlrthe decision,"
said Troy Pelenbrink, spokesperson for the
National Association of People with AIDS
which filed a brief in the case. M;irc Elovitz
of the ACLU National Lesbian and Gay
Rights Project said thedecision is important
for people with HIV "because a growing
number" are livingin similargrouphomes in
the face of "continuing attempts by localities
to use restrictive zoning laws to keep them
out."

• LONG ISLAND RAILROAD V.
IWARCHICA—In the only case this tenn to
involveAIDS explicitly, the court in Januaiy
refused to review ,a lower couit decision
which required a company to pay damages
for an employee's emotional distress'over
possibly contracting HIV, Thecase involved
a rail worker who was accidentally stuck by
a discarded syringe needle while cleaning
out an abandoned rail workroom which had
been broken into by drug abusers and prosti
tutes. His doctor advised him to {top having
sex with his wife and to have rcjicated HIV
antibody tests.Although theman didnot test
positive over the course of the next two
years, a district court judge orde:-ed the rail
company to pay theemployee $126,000 for
the emotional disu^ss he sufferec, including
future fear. Catherine Hanssens of Lambda
Legal Defense andEducation Fund saiddial
the trend in most courts on thuse fear of
AIDS cases has been to require the person
suing to show some kind of actual infection.
But Hanssens was not upset the high court
didn't take the case because, she said, given
its more conservative leanings, ii may have
beeninclined to uphold the lowercourtdeci
sion for the entire country.

♦ MelNTYRE V. OHIO—In this case,
theSupreme Court saidcitizens have a right
todistribute political literature anonymously.

Inrecent years, distribution andposting of
anonymous leaflets has been i common
practice employed by some groui)S within in
theGaycommunity — sometimes related to
an election: sometimes, to "out" u famous
personality or elected official. In a 7 to 2
vote, the Supreme Courtsaid that libel and
defamation laws can take care (>f instances
where anonymous fiyers engage In defama
tion. Otherwise, it said, tlie constitutionmust
look after the need for anonymUv in the po
litical arena by those who might feM "spcittl

ostracism'' or who merely have a "desire to
preserve as much of one's privacy as possi- •
ble." _ '

ButsomeGayactivists haveseenmeritin '
the Ohio law. Mary Bonautoof Gay & Les
bian Advocates & Defenders said the deci
sion is "not a helpful one for us because
we're outfinanced" by groups opposing
equal rights forGays who canandhaveused
this tactic more frequently.

« ROSENBERGER V. UVA—Gay stu
dentgroups have lostfunding ata number of
universities around the country because their
views have been unpopular with other stu
dents, particularly those who say their reli
gion teaches them that homosexuality is a
sin. But in tliiscase, the tables were turned. ••
A student newspaper with,a Christian point
of view — including a view that homosexu
ality is a sin — was rejected for funding by
theUniversity of Virginia, a state-funded in
stitution. Tlie newspaper. Wide Awake, ar-
guetl that it should get university funding
like other campus papers. UVa contended
the publication wasdenied funding because
it was "proselytizing" its religious views
and that a state-funded university could not,
byvirtue of theconstitutional separation of ,,
church and state, fund religious activity. In
a 5 to 4 decision, the Supreme Court ruled
that because Wide Awake is a "student pub
lication," UVa.'s denial of funding violated
the newspaper's First Amendment right to
freedom of speech. In rejecting UVa.'s po
sition, the majority specifically dismissed
one of the University's arguments that ,
hinged on thescarcity of studentfunding. A
similar "scarcity of resources" argument •
was niade by the state of Colorado as one

. of the reasons.behind an anti-Gay initiative
which repealed and blocked prohibition of
discrimination against Gays and bisexuals.
In that case, Colorado argued that the stale
has only limited funds by which to enforce
state non-discrimination laws, The majori
ty's response in Rosenberger to thatsortof
argument, said Beatrice Dohm of Lambda
LegalDefense, suggests the highcourtmay
not look favorably on that sort of Justifica
tion.

* HURLEY V. GLIB—A unanimous
court ruled that the Boston St Pauick's Day
parade, organized by a group of war veter
ans, is a "private" event and a form of "ex
pression" protected by theFirst AmendmenL
As such, said the court, the veterans group
could exclude any contingent that presented
a message contrary toUie onethey wanted to
express. The Gay group said it wasn't pre
senting a "message;" it simply identified it
self as a contingent of Gays by carrying a
banner. But the court ruled that simply by
identifying itself as Gay was expressing a
message — a message of pride. Therefore,
by excluding the Gay contingent from the
parade, the veterans were notdiscriminating
against the contingent based onsexual orien-
tadon, but rather were exercising their own
right to freedom of expression. While the
outcome was considered a loss, several as
pects of the decision were considered very
useful to future Gay-related cases. By saying
that simply identifying oneselfas Gay con
stitutes a "message," the court's ruling is ex
pected to strengthen a number of Gay legal
positions —including those challenging the
military's policy which, in essence, calls for

Continued on page 22

If Supreme Court has
a heart, then it's Souter
Continued from page I
this year's decisions for any presage
to tomorrow.

The belly of the beast
The most notable extractions from

this session of the court spilled out in
its final few weeks — three major de
cisions which many interpret as "hos
tile" signs for civil rightssupportersin
general;

* Tlie court ruled that the govern
ment, in implementing any affirmative
action program which favors "socially
and economically disadvantaged peo
ple" over those who arenotdisadvan
taged must demonstrate a compelling
reason to do so. TTiis "compelling"
demonstration — known as strict
scrutiny is considered "fatal" to
most such laws and policies. Thus, the
decision in Adarand v. Pena, written
by Justice Sandra Day O'Connor,
makes it very, very difficult for the
government to continue programs
which seek to remedy the effect of a
long history of racial discrimination in
this country which left racial minori
ties at considerable disadvantage so
cially and economically.

♦ The court ruled, in Miller v. John
son, that a voter redistricting plan
which sought to assure that black vot
ers were adequately represented vio
lated the constitutional guarantee of
equal protection because its overrid
ingpurpose was race-related. Twenty-
seven percent of Georgia voters are
black, and under the new redistricting
plan, 27 percent of its members of
Congress are also black. But the court
ruled that the new district created
under the plan — and which is repre
sented by a blackmemberof Congress
— was improperly -drawn because it
was drawn specifically to address the
issue of race. Tlie majority decision,
penned by Justice Anthony Kennedy,
complained that the new district "tells
a tale of disparity, not community." It
said that it is illogical and "demean
ing"to suggest that"individuals of the
same race share a single political in
terest." And, as it did on affinnative
action, the court, on redistricting, said
thatany governmental actionbasedon
race has to address a "compelling"
need. While eradicating the effects of
past racial discrimination is a com
pelling need, said the court, that was
not the motive behind this plan.
"[CJompliance with federal antidis
crimination laws cannot justify race-
based districting" in all cases, said the
court. "...When a state governmental
entity seeks to justify race-based
remedies to cure the effects of past
discrimination, we do not accept the
government's mere assertion that the
remedial action is required. Rather,
we insist on a strong basis of evidence
of the harm being remedied."

• The court ruled that there are
"practicable" limits to the actions a
judge canorder a state to take inorder
to remedy the negative effect of past

* segregation, on,current school facili

ties. "The ultimate inquiry," wrote
Chief Justice William Rehnquist for
the majority inMissouri v. Jenkins,"is
•whether'the [state] has complied in
good faith with the desegregation de
cree ... and whether the vestiges of
past discrimination have been elimi
nated to the extent practicable.'" That,
said Rehnquist, means that a judge
does not need to make sure that one
school is"equal to" another, but that it
restores the "victims of discriminatory
conduct to the position tliey would
have occupicd in the absence of that
conduct...."

In all three of these cases, the vote
was 5 to 4. On the conservative ma
jority side each time was Chief Justice
William Rehnquist (a Nixon and Rea
gan appointee), Antonin Scalia, San-

Mary Bonauto: Tlic court's deci
sion in the parade case "seemed to
understand more about the reality .
of Gay existence" tJianever before.

draDay O'Connor, Anthony Kennedy
(all Reagan appointees), and Clarence
Thomas (a Bush appointee).

Coles, of the ACLU. said these
three decisions are "fairly hostile" to
civil rightsclaims in general.

"A court that treats these very tradi
tional civil rights claims in a fairly
hostile manner," said Coles, "is less
likely to be open to new civil rights
claims — which are the kinds we're
going to be presenting. This court
looks hostile to civil rights, and that's
not good."

Coles said he was also disturbed by
what he called an "ivory tower" per
ception from the majority that "rests
on the assumption that we have, as a
society, reached a point in which we
can talk intelligently about being near
race-neutrality."

"That's totally unreal," said Coles.
"The fact that the court could become
that detached from reality as those de
cisions suggest makes me worry about
the Colorado [initiative] case."

Beatrice Dohm, legal director for
Lambda Legal Defense andEducation
Fund, said the three decisions "reflect
a social tide, a social movement, that
our society has reached a point of in-
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dischai'ging anyone who identiHesas Gay.

• SWANNER V. ANCHOR/^ GE^Tlie
court refused (o review an Alaska supreme
court decision which ruled thai a landlord
could not justify discriminating against an
unmarried heterosexual couple {«cause of

.hjs religious beliefs opposing fornication.
- TTie case was of strong interest to Gays be
cause of its potential application to housing
laws protecting Gays from discimination.
By refusing to hear the case, thu Supreme
Court left intact a decision which said tliat

the landlord's desire to exercise his religious
beliefs in the commercial arena of property
rental docs not outweigh the local govern
ment's inleresi in prohibiting di.s(;rimination

• basedon marital status.

• VERNON V. LOS ANGELES—The
Supreme Court refused to hear tliu appeal of
a police officer who said he was unfairly in
vestigated after a magazine repoited on his
religious views tliat the Bible condemns
Gays. The case originated when tie Los An-

. geles Magazine reported in May 1991 that
Robert Vemon, assistant chief of the Los

' Angeles Police Department "condemns ho
mosexuality, depicts cops as 'n"inisters of
God,' and instructs churchgoers that 'the
woman is to be submissive to the man.'

- among other things. A Los Angeles City
Councilmember expressed conceal that the
views might affect Vemon's decisions con
cerning police department promotions and
asked the police commission to investigate
whetJjcrVemon's religious view:; might af
fect his "hiring and treatment o;"gays and

,lesbians," as well as othergroups. Then Po
lice Chief Darryl Gates said the investigation
turned up no wrongdoing. But V:mon filed
suit arguing tliat the investigation violated
his constitutional right to free exercise of re
ligion and tlie constiUition's mandate for
^separation of church and state.

• REGALDO V. TEXAS— This case

challenged the validity of a Texas criminal
law which prohibits the possession with the ,
intent to use, sell, or "promote iin obscene
dcvice," including vibrators anJ artificial
vaginas. The Texas Court of Crminal Ap-.
peals said tliat the constitution's right to pri
vacy does not protect "the use of or posses
sion with intent to promote obscene de-
viccs.'Mn refusing to review ih<5 case, the
Supreme Court leaves the law inLicL

• GIDDENS V. SHELL OII^A male
employee of a Shell Oil rermery su^ the
company for failing to correct a hostile work
environment in which he was siixually as
saulted and harassed by two male supervi
sors. The Fifth Circuit U.S. Court of Appeals
ruled that "Harassment by a male supervisor :
against a male subordinate does not state a
claim under Title VII even tliough the ha
rassment has sexual overtones." In refusing
to review the case, the Supreme Court action
leaves that opinion intact for the Fifth Cir
cuit.

• JACKSON V. BRIGLE--Air Force
officials discharged LL Col. Keiineth Jack
son after civilian police who were investigat
ing his civilian roommate found infoiination
identifying Jackson as Gay and tumed it
over to Air Force officials. Jackson sued,
"charging that his FourthAmendmentconsti
tutional right to be free from uiutsasonable
searches had been violated. Bui the Ninth
Circuit U.S. Court of Appeals said that a
U.S. Supreme Court ruling gave Jie govern
ment immunity for injuries thai "arise out of
^or arc in the course of activitv incident to
[military] service" and said such was the

case here. Michelle Benecke, co-executive
director of Servicemembers Legal Defense
Network, said the Supreme Court's refusal
to review the case will make it "much more
.difficult to challenge off-base searches." "

• ANDREWS V. U^.— In this case, a
heterosexual man in the Navy was accused
of rape but convicted, instead,on a chargeof :
consensual sodomy, which is prohibited by >
the Uniform Code of Military Justice. Tlie
man argued thai, although the Supreme
Court has mied tliat homosexual sodomy is .
not protected by the constitutional right to
privacy,heterosexual sodomyshould be. By : '
refusing to review the ease, the Supreme
Court left the conviction intact.

, ♦ U.S. T^M LIMITS V. THORN-
TON—In a 5 to 4 decision, tlie Supreme •
Court suiick down term limits which some
states have adopted for Congressional seats.
Temi limits, it said, would make it more dif- 1
ficult for some candidates (incumbents) and j
not others to run for office. By forcing in-
cumbcnL"? to run as write-ins, the term limits '

, restriction "has the same practical effect as
an absolute bar." Suzanne Goldberg of ;
Lambda Legal Defense said that aspect of ;
the mling could have implications in the ^
Colorado Amendment 2 case where the state
argues that its anti-Gay initiative is not an •;
absolute bar to tliQ ability of Gays to gain ac- •
cess to various political remedies available
to heterosexual citizcns.

• VERNONIA SCHOOL V. ACTON—

In a 6 to 3 decision, the court saidi schools :
inay requirestudent athletes to undergo ran- s
dom drug testing. Matt Coles of the ACLU
said he found the decisionparticularly "wor- ,
risonie" becausc "it treats a fairly traditional
privacy claim very dismissively."

• ADARAND V. COLORADO— In a 5
to 4 split, the high court mIed tiiat tlie gov
ernmentmust demonstrate a compelling rea- : ;
son behind affirmative action programs , ;
which favor racial minorities. By requiring a
compelling reason — strict scrutiny — the -
mling is expccted to undo most affirmative,, '
actionprograms. The decision is seen by ac
tivists as a sign of the current Supreme
Court's general"hostility"to civil rights.

• MISSOURI V. JENKINS— In anoth
er 5 to 4 split, the court ruled tliat there are
"practicable" limits to what actions Judges
can order to remedy the effects of past segre
gation in schools. Like Adarand, this case is
seen as a sign tliattliemajority is "hostile" to ^
civil right-sclaims in general.

• MILLER V. JOHNSON— In Its third
5 to 4 split on a generalcivil rights case, the
Supreme Court mlcd that race may not, in „;
most instances, be used as a grounds for ,'
drawing Congressional district boundaries.

• McKENNON V. NASHVILLE—In
this case, the court ruled that in most in- .:i
stances an employer maynotfireanemploy- ^
ee for a discriminatory reason and then justi
fy the firing later for some other nondiscrim- •
inatory rearon. The case involved age dis-
criminationj but GLAD's Mary Bonauto said ^
the tactic is used by many employers against ••
Gay employees. "Gay people are often fired
and then the employer cooks up some kind, J
of alleged misconductthattiie employeepar- . ]
ticipated in which they discovered after ter- ;;
mination," said Bonauto. "Gay people arc :
pretty easy prey for this kind of thing." She
said the McKennon decision "didn't take
care of the problem" because it still allows
employers some leeway in finding evidence
after the termination.

—Lisa Keen

St Patrick's loss carried
both portent and promise
Continuedfrom page 21
tolcrance in dealing with our racial his
tory."

"That doesn't bode well for Gay
people where we're just trying to get
people to recognize that there is dis
crimination, that it affects our partici
pation in society; and it is not a good
thing that society is saying 'I've had
enough of that'," said Dohm. "Our fate
is very linked with the national senti
ment toward minorities and eradicating
discrimination. If the country wants to
put its head in the sand — that's not
good for Gay people."

Has the beast a heart?
So, with its head in the sand and its

1994-95 decisions spilled out for ex
amination, docs this Supreme Court
have a heart? Most Gay legal activists
would probably say they're still look
ing; but if it docs, most would proba
bly see it in Justice David Souter (a
Bush appointee) and in the opinion he
wrote on the St. Patrick's Day parade
case, Hurley v, GLIB.

Although there were other cases in
volving Gays this term — both directly
and implicitly — this was the only one
for which the court issued an opinion.
And diat opinion turned out to be
uniquein the court's history. It was the
first to use the terms "gay, lesbian, and
bisexual" people to refer to Gay peo
ple; all earlier decisions had used the
term "homosexuals." It was also un

matched, said activists, in the level of
"rc.spcct" it accorded the Gay civil
rights movement and laws which pro
hibit discrimination based on sexual

orientation. The opinion said such laws
are "well within"' a state's "usual
power to enact when a legislature has
reason to believe that a given group is
the target of discrimination ...." And it
characterized as "fact" that "some Irish

are gay, lesbian, or bisexual," and that
openly Gay marchcrs "suggest their
view that people of their sexual orien
tations have as much claim to unquali
fied social acceptance as heterosexuals

Mary Bonauto of Gay & Lesbian
Advocates & Defenders (GLAD),
which took the case up for the Irish
Gay group which wanted to march in
Boston's annual parade, said "the court
seemed to understand more about the

reality of Gay, Lesbian, and bisexual
existence" and that it has "grown up
more in the past 10 year^" since the
1986 decision. Bowers v. Hardwtck up
holding sodomy laws,

In Hardwick, the Supreme Court re
ferred to Gays exclusively as "homo
sexuals," said there was no connection
between homosexuals and the concepts
of family and marriage, and compared
homosexual activity to "victimless
crimes" such as illegal drug use.

Without a doubt, the Hurley decision
represented a significant loss, too: The
Supreme Court said that the annual St.
Patrick's Day parade is a "private"
event and, as such, the content of the
"message" it conveys is protected by

the First Amendment right to freedom
of expression. Translation; Organizers
can keep out a Gay contingent, But in
reaching that conclusion, the court had
to also reach the conclusion that the
Gay contingent, simply by identifying
itself as Gay, convcycd a "message."
And that, too, seems to portend good
things for the Colorado case.

"Any time we're trying to get pro
tection for someone who has come out

as Gay and we want to invoke First
Amendment protection," the Hurley
decision will help, said Chai Feldblum,
a law professor at Georgetown Univer
sity. TTiat will be especially helpful in
the cases challenging the military's
policy banning Gays, said Feldblum.
And, she added, "Hurley illustrates the
distance we have traveled, so it is cer-

Matt Cotes of the ACLU said

tin's Supreme Court "looks hos
tile to civil rights, and that's not
good."

tainly better to be bringing Colorado
now than 10 years ago."

And the wishbone?

Hurley was a unanimous decision,
too, and given that die court's most
conservative members could easily
have written their own concurring
opinions instead of Joining Souter's
friendly one, was botli surprising and
heartening.

What is not heartening, however, is
the court's wishbone voting pattern —
the 5 to 4 breakdown in the race-relat

ed civil rights cases. In contemplating
the fate of the Colorado and military
cases for next term — and expecting,
at best, to squeeze out a 5 to 4 victory
— most have counted on either

Kennedy or O'Connor to join with the
four justices who fomied the dissent on
the itiree civil rights cases; Justices
John Paul Stevens (Ford appointee),
David Souter (Bush), and Rudi Bader
Ginsburg and Stephen Breyer (both
Clinton appointees). Though not guar
anteed by any means, these four rela
tive moderates arc considered the most

likely voles— if any — to strike down
the Colorado initiative.

But more times than not, Kennedy
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Conservative claw nabbed Kennedy, O'Connor
and O'Connor were in step with
the court's strong conservative
claw: Rehnquist, Scalia, and
Thomas. Both joined these three
in the "race cases" and both
joined in a ruling that a state-run
university had to provide finan
cial support to a student newspa
per promoting Christian, and
anti-Gay, viewpoints.

"In virtually all the analyses,"
said GLAD'S Bonauto, "we've
looked at Kennedy and O'Con
nor. It seems we can't count on

either of them."

"The conservative bloc really
solidified itself," said Art
Leonard, a professor at New
York Law Center and author of
the monthly Lesbian and Gay
Law, Notes. To Leonard, the
court's "three in the middle" —
Souter, Kennedy, and O'Connor
— have "drifted" noticeably:
Souter, to the left; Kennedy and
O'Connor to the right.

Dohm would agree: "It's not
good news that, at the end of this
term, the clearest indication is
that the formation is going more

conservative."

Yet no one's given up hope of
holding the long end of the bone
once the break is made on Col
orado, and there were some signs
that Kennedy or O'Connor might
still be persuaded. For instance,
in a case determining the right of
a halfway house for people re
covering from substance abuse to
locate in a "single-family" neigh
borhood, O'Connor joined the
more moderate four (so did
Rehnquist). The decision, in Ed
monds V. Washington, was con
sidered a victory for people with
AIDS who sometimes require
group housing to alleviate finan
cial burdens associated with their
illness. In a case striking down
term limit laws, U.S. Term Limits.
V. Thornton, Kennedy joined the
moderate four. That opinion
could be an important barometer
for Colnrado, said Lambda's
Suzanne Goldberg, because the
majority "recognized that a seri
ous obstruction to political par
ticipation violates the constitu
tion as much as an absolute bar to

n I

David Souter wrote the first
U.S. Supreme Court opin
ion to use the terms "gay,
lesbian, and bisexuat."

participation."
"Gay legal activists opposing

Colorado's Amendment 2 sub
mit, as their key argument, that
the initiative bars Gay and bisex
ual citizens from using the same
political avenues that heterosexu
al citizens have in seeking re

dress from the govemment. Col
orado, and others defending the
initiatives, have argued that Gays
have an alternative — they can
seek redress through ballot initia
tives.

In the Term Limits case, the
state of Arkansas argued that in
cumbent candidates have an al
ternative, too. While barred
from having their names placed
on the ballot, they could still win
election by running for office as
write-in candidates. But the
Supreme Court majority, with
Kennedy, said that this alterna
tive — a considerably more dif
ficult one — "has the same prac
tical effect as an absolute bar."

Even in his opinion striking
down the redistricting plan,
Kennedy offered at least one sign
of hope for Gays in the Colorado
case. In the Miller opinion,
Kennedy quoted an earlier deci
sion, noting that:

At the heart of the Constitu
tion's guarantee of equal pro
tection lies the simple command
that the Government must treat

citizens "as individuals, 'not as
simply components of a racial,
religious, sexual or national
class'."

The Colorado initiative, and
others like it, single out citizens
based on "homosexual, lesbian,
or bisexual orientation."

But nobody dares to put much
faith in this indicator or any
other; each good sign seems
countered by a bad one or worse
— as in Caesar's case — a bad

sign interpreted as a good sign
might actually render a calami
tous result.

"I look at this term and I main

ly think about Colorado," said
the ACLU's Coles, "but the bot
tom line is, you really can't tell
much."

Leonard, at the New York
Law Center, would certainly
agree there's no science to this
Supreme Court augury.

"Anyone who thinks they can
predict this court — it's totally
unpredictable," said Leonard.
"We've got to just keep our fin
gers and toes crossed.''^


